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Introduction

Our 2002 White Paper, Secure Borders, Safe
Haven, sets out the damaging social and
economic consequences illegal working* has
for the United Kingdom.

The availability of all forms of employment to
illegal workers acts as an incentive for people
to flout our immigration laws and abuse our
asylum system.

A minority of employers also exploit illegal
workers by not paying them the national
minimum wage and failing to protect their
health and safety in the workplace. These
exploitative practices often enable
unscrupulous employers to gain an unfair
advantage over legitimate competitors.

It is crucial that the Government works
together with employers to ensure that illegal
workers cannot readily obtain work in the UK.
We will also continue to take tough action
against those employers who seek to profit
from exploiting illegal labour.

As part of our strategy to improve the way we
tackle illegal working, the Government laid
new secondary legislation before Parliament
on 16 March 2004. This legislation changes
the type of documents which employers are
required to check under section 8 of the
Asylum and Immigration Act 1996 to avoid
employing illegal workers. This new legislation
comes into force on 1 May 2004.

These legislative changes have been discussed
extensively with the Illegal Working Steering
Group,? and the Government also carried out
a public consultation exercise on its proposals
from July to October 2003.

1 In this context illegal working refers to migrants who
are in the United Kingdom illegally and working, or
migrants who are here lawfully, but working in
breach of their conditions of stay.

2 The lllegal Working Steering Group is chaired
by a senior Home Office minister. It comprises
senior representatives from a range of business
sectors, and also has members from the Trades
Union Congress, the Confederation of British
Industries, the Commission for Racial Equality
and the Health and Safety Executive.

This booklet has been produced by the
Home Office and contains comprehensive
information and best practice advice for
employers on how to implement the changes.
It will be a particularly useful reference tool
for human resources staff and employment
agencies, who are likely to be involved in
recruiting large numbers of new staff.

Appendix B also has further information for
employers about what to do if they want

to employ workers from the new European
Union member states after 1 May 2004.

We recommend that this booklet is read
alongside our summary guidance,® which
provides employers with basic advice on how
to comply with the new requirements.

If you have any questions about this guidance,
or would like to obtain further copies, you

can phone the Employers’ Helpline on

0845 010 6677.

The law for employers on
preventing illegal working

Your basic responsibilities as an employer in
the United Kingdom to prevent illegal working
have not changed. It remains a criminal
offence under section 8 of the Asylum and
Immigration Act 1996 to employ a person
aged 16 or over who is subject to immigration
control unless:

« that person has been given valid and
subsisting leave to be in the United
Kingdom by the Government, and that
leave does not restrict them from taking
the job in question; or

¢ the person comes into a category where
employment is also allowed.

Appendix D has further details about those
groups of people who are not subject to
immigration control, or who come under the
categories where employment is allowed.

¢ Changes to the law on preventing illegal working: short
guidance for United Kingdom employers. This can
be downloaded free of charge from:
www.ind.homeffice.gov.uk
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The statutory defence for employers
Section 8 will also continue to provide you,

as an employer, with a statutory defence
from conviction if you check and record
certain specified documents belonging to your
potential employees. You should make this
check before a person starts working for you.

Changes to the statutory defence

While you will still be able to obtain the
statutory defence* from conviction, the
Government has decided to change the type
of documents which employers must check
under section 8 to establish a defence for new
employees. These changes come into force

on 1 May 2004.

Under the new arrangements, you will be
able to establish a defence for each of your
potential employees by checking for one of
the original documents included in List 1
on pages 8-12.

Most of your potential employees who can
work here legally will be able to demonstrate
this to you by producing an original document
from List 1 on pages 8-12. This will usually
be a UK passport or a passport from one

of the European Economic Area (EEA)
countries listed on page 37.

You will also be able to establish a defence by
checking for two of the original documents
specified in the combinations in List 2 on
pages 13-24.

The minority of people who do not possess
a national travel document but who can work
here legally will be able to demonstrate this to
you by producing original documents from
one of these combinations.

Arrangements for existing employees

You do not need to apply the new document
checks to any of your current employees who
you took on before 30 April 2004. In most
cases you should have already obtained a
defence for them under the previous

“  The term statutory defence which is provided by
section 8 will be referred to as ‘the defence’ or
‘a defence’ throughout the rest of this booklet.

arrangements. Details of these can be found
on the following Home Office web page until
30 April 2004:

www.ind.homeoffice.gov.uk/default.asp?
Pageld=48

You can also call the Employers’ Helpline for
further advice on 0845 010 6677.

Complying with the new document
checks

You should follow Steps 1-3 set out below
for every new employee you are considering
employing from 1 May 2004 onwards.

By doing this you will be sure that your
recruitment practices comply with the new
requirements for establishing a defence, and
that you will not be convicted for employing
a person illegally.

You should carry out Steps 1-3 before a
person begins working for you. If you take
on an employee and have not established a
defence for that person, then you will place
yourself at risk of committing a criminal
offence under section 8 if that person is found
to be working for you illegally.

Step 1
You should ask all of your potential employees
to provide:

» one of the original documents included
in List 1 on pages 8-12; OR

» two of the original documents in the
combinations given in List 2, on
pages 13-24.

There is no need to ask your potential
employee to produce documents from both
List 1 and List 2.

Step 2

Under the new requirements, you must also
satisfy yourself that your potential employee is
the rightful holder of any of the documents
they present to you. These documents should
also allow them to do the type of work you
are offering.
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You must carry out the following reasonable
steps when checking any documents
presented to you by your potential employee:

e check any photographs, where available,
to ensure that you are satisfied they are
consistent with the appearance of your
potential employee;

e check the dates of birth listed so that you
are satisfied these are consistent with the
appearance of your potential employee;

e check that the expiry dates are valid;

e check any United Kingdom Government
stamps or endorsements (see Appendix D
for further advice) to see if your potential
employee is able to do the type of work
you are offering;

 if your potential employee gives you two
documents from List 2 that have different
names, you should ask them for a further
document to explain the reason for this.
The further document could be a marriage
certificate, divorce document, deed poll,
adoption certificate or statutory declaration.
Page 31 has further advice on this.

Step 3

Finally, make a photocopy or a scan (using
only the Write Once Read Many/WORM
software package) of the following parts
of all the documents shown to you:

« the front cover and all of the pages which
give your potential employee’s personal
details. In particular, you should copy the
page with the photograph and the page
which shows his or her signature; and

e any appropriate page containing a United
Kingdom Government stamp or
endorsement that permits your potential
employee to do the type of work you
are offering.

You should then keep a record of every
document you have copied. By doing this the
Immigration Service will be able to examine
your right to the defence if they detect anyone
working illegally for you.

If you have carried out these checks and
establish that your potential employee is not
permitted to work, or is not the rightful holder

of the document presented, then you are
entitled to refuse employment to that person.
In these circumstances you may also want to
call the Employers’ Helpline on 0845 010 6677
for further advice.

The penalty for employing an
illegal worker

The maximum penalty which a court can
impose on an employer is currently £5,000 if
they are convicted for a section 8 offence. You
can be fined this amount for each person you
are found to have employed illegally.

Any prosecutions will be dealt with in the local
magistrates’ court — or the sheriff courts in
Scotland.

At the time this document was going to print,
the Government was considering substantially
increasing the maximum fine which employers
may face if convicted under section 8.
Further details on this will be posted on the
Employers’ Information section of the
following website:

www.ind.homeffice.gov.uk

Avoiding racial discrimination while
complying with section 8

The population of the United Kingdom
contains a range of ethnic groups; an
individual’s race, ethnicity or religion is no
indication of their right to work here. It is
important that your recruitment practices do
not discriminate against any person on the
basis of their racial background.

Code of practice

In 1999 the Government published a code of
practice for employers on how to comply with
section 8 without discriminating unlawfully. To
bring the code into line with the changes to
section 8, it will be revised later this year, but
you can obtain a copy of the current version
by calling the Employers’ Helpline on

0845 010 6677. Alternatively, you can
download a copy from the Employers’
Information section of the following

Home Office website:

www.ind.homeffice.gov.uk
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Failure to observe a provision of this code
does not make an employer liable to
proceedings. It can, however, be used as
evidence in proceedings brought against an
employer under the Race Relations Act 1976
(as amended) and the Race Relations
(Northern Ireland) Order 1997 before an
employment tribunal (Industrial Tribunal in
Northern Ireland). The tribunal must take all
relevant provisions of the code into account
in any proceedings that it considers.

If a complaint is upheld, the tribunal will
normally order you to pay compensation,
for which there is no upper limit.

Ensuring your document checks

do not discriminate

The best way to make sure that you do not
discriminate is to treat all job applicants in the
same way at each stage of your recruitment
process.

You should ask all job applicants for a
document from List 1 or a combination of
documents from List 2 before they begin
working for you. You should not make
presumptions about a person’s right to work
in the UK on the basis of their background,
appearance or accent.

Our summary guidance also provides further
advice for employers on how to avoid
discrimination under the new document
changes to section 8 (see page 3 for details
of the summary guidance).

If you operate discriminatory recruitment
processes, not only could you be prosecuted
under the Race Relations Act 1976, but you
will also place yourself at risk of being
prosecuted for employing an illegal worker, as
you may not have guaranteed a defence for all
of your employees.

If you need further advice on preventing
discrimination in your recruitment checks,
you should consult your nearest office of the
Commission for Racial Equality for advice:

Head Office/

London and the South of England

CRE
St Dunstan’s House

201-211 Borough High Street

London SE1 1GZ

Tel: 020 7939 0000
Fax: 020 7939 0001
Email: info@cre.gov.uk

Birmingham

CRE

3rd Floor

Lancaster House

67 Newhall Street
Birmingham B3 1NA
Tel: 0121 710 3000
Fax: 0121 710 3001

Leeds

CRE

1st Floor

Yorkshire Bank Chambers
Infirmary Street

Leeds LS1 2JP

Tel: 0113 389 3600
Fax: 0113389 3601

Manchester

CRE

5th Floor

Maybrook House

40 Blackfriars Street
Manchester M3 2EG
Tel: 0161 835 5500
Fax: 0161 8355501

Scotland

CRE Scotland

The Tun

12 Jackson’s Entry

Off Holyrood Road
Edinburgh EH8 8PJ
Tel: 0131524 2000
Fax: 0131524 2001

Email: scotland@cre.gov.uk

Wales

CRE Wales

3rd Floor

Capital Tower
Greyfriars Street
Cardiff CF10 3AG
Tel: 02920 729 200
Fax: 02920 729 220
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The Employers’ Helpline

If you require any further information about
what you have read in this guidance, you
should call:

Employers’ Helpline on 0845 010 6677

It offers the following dedicated service for
employers:

e answers any general enquiries you may have
on preventing illegal working;

 will provide you, free of charge, with
printed copies of this booklet, and the
code of practice on preventing racial
discrimination;

 will provide a limited number of printed
copies of the new summary guidance for
employers on preventing illegal working;

 will provide you with general advice about
the new Worker Registration Scheme for
workers from the new European Union
countries;

 will be your first point of contact if you
have concerns about false or forged
documents, or if you wish to report
allegations of illegal working;

e can provide your human resource units
with a presentation on preventing illegal
working, subject to limited availability.

The helpline cannot advise you on whether
an individual is able to work, as the Home
Office cannot disclose confidential
personal data to third parties without that
person’s written consent.

Other sources of information

This guidance, a shorter summary of the law
to prevent illegal working, and the code of
practice on preventing racial discrimination are
available from the Employers’ Information
pages of the Home Office’s website at:

www.ind.homeffice.gov.uk
Application forms and further information

on the Worker Registration Scheme can be
obtained from:

www.workingintheuk.gov.uk

Information on work permits can be
obtained at:

www.workingintheuk.gov.uk

Details on visa and entry clearance
requirements for certain nationals are available
at the UK Visas website:

www.ukvisas.gov.uk/

Further information on European Economic
Area national passports and identity cards can
be found in Keesing International Publisher’s
document The Keesing Identity Checker.

You can contact them to find more about this
document at;

Keesing Reference Systems BV
PO Box 1118

1000 BC Amsterdam

The Netherlands

Tel:  + 31205641 228

Fax: + 31205641115
Email: ref@keesing.nl
Website: www.keesingref.com
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Any one of the documents described in List 1 and below in purple text will provide you with a
defence if you follow all of the Steps set out on pages 4-5. Once you have done this, there is no
need to ask for any other documents contained in List 2.

e A United Kingdom passport describing
the holder as a British citizen or as a
citizen of the United Kingdom and
Colonies having the right of abode
in the United Kingdom.

You should only check for the UK passports
pictured below:

A passport stating that the holder is a ‘citizen
of the United Kingdom and Colonies’ will only be
acceptable if it includes the words: ‘holder has
the right of abode in the United Kingdom.’

Page 33 has further details of certain other
types of British passport that do not provide a
defence as they do not confirm that the holder
is a British citizen.

e A passport containing a certificate of
entitlement issued by, or on behalf
of, the Government of the United
Kingdom, certifying that the holder
has the right of abode in the United
Kingdom.

Certain Commonwealth citizens and citizens
with dual nationality have the right of abode
in the United Kingdom and do not have any
immigration restrictions placed on the work
they can do here.

You can check _

that someone T4 20 33_

has the right of CENTIFICATE OF £ T

abode by looking T3 THE RIGHT OF

only for this —— et ST EtY b, i, 0 -

sticker in their g b hiveris Sy - Bnitod TUTH
) nailiem paut wilhr Be T

national passport

=

e A passport or national identity card,
issued by a State which is a party to the
European Economic Area Agreement,
or any other agreement forming part
of the Communities Treaties which
confers rights of entry to or residence
in the United Kingdom, which
describes the holder as a national
of a State which is a party to that
Agreement.

All nationals from European Economic Area
countries and Switzerland are free to come and
work here just like British citizens. You will be
able to find more details about employing
these nationals in Appendix B.
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¢ A United Kingdom Residence Permit issued to a national of a State which is a party to
the European Economic Area Agreement, or any other agreement forming part of the
Communities Treaties which confirms that the holder has rights of entry to or residence
in the United Kingdom.

For nationals from EEA countries, this document consists of a blue permit carrying a photograph
and personal details of the holder. Nationals from EEA countries can obtain a residence permit
from the Home Office, as shown here:

L]
The permit will confirm their right to reside and take up The residence permit will also
employment without restriction in the United Kingdom have a photo of the holder
+ +
- ——
l-I{l:I-II:I:I » aEEIE

Swiss nationals receive a similar document
in the form of a pink residence permit,
as pictured above.

10
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e A passport or other travel document,
or a residence document issued by
the Home Office which is endorsed to
show that the holder has a current right
of residence in the United Kingdom as
the family member of a named national
of a State which is a party to the
European Economic Area Agreement,
or any other agreement forming part
of the Communities Treaties which
confers rights of entry to or residence
in the United Kingdom, and who is
resident in the United Kingdom.

When nationals from EEA countries and
Switzerland reside in the UK, their immediate
family members from outside the EEA or
Switzerland gain the same rights to enter or
remain here and work here freely. However,
the EEA national in question must be lawfully
residing in the UK for their family member

to have and maintain these rights.

You will be able to establish that a non-EEA
national has this status by checking in the
person’s passport or travel document for any
of the endorsements shown here.
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Worme Cice
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0 e e UK sl aree
vk Hrn Ripea i) e beedin) [ ELTCoE0W
Carmrraniy oo b2 Wi ber plakes, of tha
nnE AT e she e Confedamian,

ol e viter, o tha e s ol
lpu:n'uuhluh'.lrprn

Ll

YOBBRBLOREC s dPECEE EE 1
1ERiSkcca FINREADITIIMOSOF 2P €L Lxcade

TOAANIIAEHE FdARP AL S LSS giS{od4
STAFI2R<<OINDAB0AT EIRADSDII R ecacacas

These endorsements are given by the Home
Office to confirm that a person has a right
of residence here.

o A passport or other travel document
endorsed to show that the holder is
exempt from immigration control, has
Indefinite Leave to Enter or Remain in
the United Kingdom or has no time
limit on their stay.

Appendix D has full details of the various UK
Government stamps and endorsements which
demonstrate a person’s immigration status.

o A passport or other travel document
endorsed to show that the holder has
current leave to enter, or remain in, the
United Kingdom and is permitted to
take the employment in question,
provided that it does not require the
issue of a work permit.

Those nationals from outside the EEA who
have been given current leave to work here will
be able to demonstrate this by producing a UK
Government stamp or endorsement in their
national passport or travel document. When the
Government grants a person current leave (also
known as ‘limited leave’) it places restrictions on
the length or type of work a person can do here
according to their immigration status. If you
have had to apply for a work permit from
Work Permits UK to employ someone, then
you should refer to pages 23 and 24 for details
of how to establish a defence.

11
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o Aregistration card which indicates
that the holder is entitled to take
employment in the United Kingdom.

Only a small number of asylum seekers are
permitted to work here while they await a
decision on their claim. After 1 May 2004
you will only be able to establish that an
asylum seeker has permission to work by
checking a Home Office-issued Application
Registration Card (ARC). If the holder can

work, it will state ‘employment permitted’ on

both sides of their card as indicated below.

Front

Reverse

12

If you see an ARC which states ‘employment
prohibited’ on either side, as shown here, then
you must not employ that person.

Front

You should not accept a Standard
Acknowledgement Letter (SAL) or
Immigration Service Letter (IS96W) as
evidence that an asylum seeker has permission
to work after 1 May 2004.

If an asylum seeker presents these documents
to you, refer them to the Home Office on
0151 237 6375 for further advice on how they
can obtain an ARC card.
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DOCUMENTS WHICH PROVIDE THE
DEFENCE IF PRODUCED IN COMBINATION
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List 2 covers the combinations of documents, shown in purple, which will provide you with a
defence if you follow all of the Steps set out on pages 4-5. Once you have done this, you do
not need to ask for any further documents contained in List 1.

You will not have the defence if you see one document from the first combination and one from

the second combination.
First combination

A. adocument issued by a previous
employer, Inland Revenue, the
Department for Work and Pensions,
Jobcentre Plus, the Employment
Service, the Training and Employment
Agency (Northern Ireland) or the
Northern Ireland Social Security
Agency which contains the National
Insurance number of the person named
in the document

Only a P45, P60, National Insurance
numbercard, or a letter from a Government
agency is acceptable as proof of a person’s
permanent National Insurance Number in
order to establish this part of your defence.

The following will not provide you with
evidence under section 8 that a person has
a permanent National Insurance number:

o acard or certificate issued by the Inland
Revenue under the Construction Industry
Scheme;

e adocument with an invalid National
Insurance Number. This would include any
temporary number beginning with TN, or
any number ending in a letter from E to Z
inclusive.

Along with checking and copying a
document giving the person’s permanent
National Insurance Number, you must
also check and copy ONLY ONE of the
documents listed at B-H to establish

the defence.
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B. a birth certificate issued in the United OR

(gq%gohrgk\;\g!gh ;E:ﬁg'es the names C. a birth certificate issued in the Channel
P Islands, the Isle of Man or Ireland

You should accept only the original of a full
UK birth certificate, which must include the
names of the holder and their parents.

& |

Nationals from Ireland have no immigration
restrictions placed on the type of employment
they can take here and you can check their

In some cases, a full birth certificate will only birth certificates to form part of your defence.
provide details of one of the holder’s parents,

and this will also be acceptable as part of your

defence. Short birth certificates which do not

have details of either of the holder’s parents

will not establish this part of your defence.

15
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OR

D. a certificate of registration or
naturalisation as a British citizen

You should check that the A4 certificates
describe the holder as a British citizen as
indicated below.

B ——
|||||

From February 2004, these documents were
replaced by new certificates of registration and
naturalisation as shown below.

16

OR

E. a letter issued by the Home Office,
to the holder, which indicates that the
person named in it has been granted
Indefinite Leave to Enter or Remain in
the United Kingdom

Those asylum applicants who have been
awarded refugee status are granted Indefinite
Leave to Enter or Remain in the UK. This
means that, as with anyone with indefinite
leave, there are no immigration restrictions
on either the length of time they can stay
here or the type of work they can do.

Until March 2004, those asylum seekers
granted refugee status will usually have
received this via a Home Office status letter
as pictured opposite.
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These letters will be
endorsed with this
Home Office stamp

\ GRANT OF ASYLUM

ENTITLEMENTS

You are free to take a job and do not need the
permission of any Government Department
before doing so.

You do not need permission from a Government
Department to take or change employment and
you may engage in business or a profession as long
as you comply with any general regulations for the
business or professional activity.

A small number of non-asylum applicants who do not possess a national passport have also been
granted Indefinite Leave to Enter or Remain by a Home Office status letter.

These letters clearly state that the holder is able to take up employment.

You do not need permission from a Government
Department to take or change employment and
you may engage in business or a profession as long
as you comply with any general regulations for the
business or professional activity.

By the end of 2004, the Home Office will no longer issue any of the letters pictured. All new
applicants granted indefinite leave will instead receive an Immigration Status Document, as pictured

in Section F.

17
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OR

F. an Immigration Status Document
issued by the Home Office to the ;
holder, endorsed with a United - r————
Kingdom Residence Permit, which i
indicates that the holder has been
granted Indefinite Leave to Enter or
Remain in the United Kingdom

In December 2003, the Home Office began
to phase in the issuing of the Immigration
Status Document (ISD) to new applicants
granted Indefinite Leave to Enter or Remain
in the United Kingdom. The ISD is only
provided to those nationals who do not have
their own national passport.

IMMIGRATION
STATUS
DOCUMENT

The ISD contains a United Kingdom
Residence Permit endorsement (see Appendix )
D for further information). The ISD also has LSS s %
a section providing further details of the m <</
holder’s status and personal details. You should Vo O @
copy all of the separate parts of the ISD,
which are pictured.
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The Residence Permit clearly shows that the
individual has Indefinite Leave to Remain

Reluger Seatus

i = While the period of leave indicated remains valid,
s the holder is able to work in the United Kingdom
/ without any immigration restrictions limiting the
type of work they can undertake.

Where an applicant has refugee status, the ISD
makes it clear that the holder is free to work here

R N, -

18
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OR

G. a letter issued by the Home Office, to the holder, which indicates that the person named in
it has subsisting leave to enter or remain in the United Kingdom and is entitled to take the
employment in question in the United Kingdom

All of the letters pictured indicate that an asylum seeker has been granted a form of temporary
protection by the Home Office, and they have permission to stay in the UK for a limited period
of time, and no immigration restrictions have been placed on the type of work they can do here.

L Lo

e N LITEL TR L

GRANT OF HUMANITARIAN PROTECTION

You have been granted leave/further leave to
enter/remain until 30 February 2005.

= | | ENTITLEMENTS

You are free to take a job and do not need the
permission of any Government Department before
doing so.

DISCRETIONARY GRANT OF LEAVE
TO ENTER/REMAIN

You have been granted leave/further leave to
enter/remain until 30 February 2005.

ENTITLEMENTS

You are free to take a job and do not need the
permission of any Government Department
before doing so.

GRANT OF LEAVE TO ENTER/REMAIN
ON AN EXCEPTIONAL BASIS

...a decision has been taken that it would be
appropriate, because of the particular circumstances
of your case, to grant you leave to enter/remain in
the United Kingdom until 30 February 2005 on an
exceptional basis outside the Immigration Rules.

ENTITLEMENTS

You are free to take a job and do not need the
permission of any Government Department before
doing so.

19
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In order to establish this part of your defence,
you should only accept the original Home
Office letters pictured in this guidance. The
letter must grant the holder current leave to
enter or remain in the UK. You should also
check the stamps on this letter carefully to
see if the holder is permitted to take the type
of work that you are offering. Appendix D
has further details on the types of
endorsements or ink stamps and what
employment they allow someone to take here.

By the end of 2004, the Home Office will no
longer issue any of the status letters pictured
in this section. All new applicants will instead
receive an ISD, as pictured in section H.
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OR

H.an Immigration Status Document
issued by the Home Office, to the
holder, endorsed with a United
Kingdom Residence Permit, which
indicates that the holder has been
granted Limited Leave to Enter or
Remain in the United Kingdom and
is entitled to take the employment
in question in the United Kingdom

From March 2004 onwards, the Home Office
began to phase in the issuing of an
Immigration Status Document (ISD) to those
asylum applicants who have been awarded

temporary protection in the United Kingdom.

Discretionary Leave and Humanitarian
Protection are forms of Limited Leave to
Enter or Remain. The ISD will be issued to
those nationals who do not have their own
national passports.

Those asylum seekers who are awarded
temporary protection are granted what is
called Limited Leave to Enter or Remain and
their 1ISD will contain a United Kingdom
Residence Permit endorsement which clearly
states what status the holder has.

The 1SD will also clearly state that the individual
is free to work in the UK. You should copy all

of the parts indicated on this page.
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The Residence Permit clearly shows that the
individual has Limited Leave to Remain.
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While the period of leave indicated remains valid,

the holder is able to work in the United Kingdom

without any immigration restrictions limiting the
type of work they can undertake.
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In December 2003, the Home Office also began to phase in the issuing of the ISD to the small
number of non-asylum seekers who do not have a national travel document and are granted

Limited Leave to Enter or Remain in the United Kingdom.

The United Kingdom Residence Permit endorsement will in this case indicate what type of limited
leave a person has and what restrictions are placed upon their employment. You should copy all of

the parts indicated.
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You can find further information on the various United Kingdom Residence Permit endorsements
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This Immigration Status Document has been
endorsed in place of a valid national passport or
travel document and confers upon the person
named leave to enter or remain in the United
Kingdom for the period indicated.

and the types of employment they allow holders to take in Appendix D.
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Second combination

A. A work permit or other approval to
take employment issued by Work
Permits UK

If you are planning to employ someone on

a work permit, you may be involved in making
an application for that person and will have
received direct notification from Work Permits
UK (WPUK) of the success of that
application. You may also use the services

of a representative to obtain a permit.

In these cases you should ensure that your
representative provides you with the original
approval from WPUK.

If you have made an application before your
employee arrives in the UK, then WPUK wiill
issue you directly with a work permit (shown
below) if you have been successful.
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If you have made an application while the
employee is in the UK, then WPUK will notify
you with a letter of permission. This will be
in the form of the letter shown here:
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Along with the actual permission from
WPUK for the person to take the
employment in question, you must also
ensure that the work permit applicant has
been given leave to enter or remain in the
UK. This will be in the form of:

B. a passport or other travel document
endorsed to show that the holder has
current leave to enter or remain in the
United Kingdom and is permitted to
take the work permit employment
in question

Most work permit applicants will have been
granted leave in their passports stating that
they are able to ‘work as authorised by the
Secretary of State’.

Full details of the endorsements or ink stamps
can be found in Appendix D.
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OR

C. a letter issued by the Home Office to
the holder, confirming the same

A small number of work permit applicants

may not have a national travel document and

instead will be issued with an Immigration
Status Document and United Kingdom
Residence Permit, as shown here.

This Residence Permit clearly shows that the
individual has Limited Leave to Remain and
is able to work.

. —
TLAA AL PR S AL

.
LT i TTT

i o
=ATF [N BETH
o e
Al O BRI

- p—
CLNE LN

P LLLL]

This Immigration Status Document has been
endorsed in place of a valid national passport or
travel document and confers upon the person
named leave to enter or remain in the United
Kingdom for the period indicated.
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Index

Main groups you can employ in the UK without committing an offence
1 Which groups in the UK are not subject to immigration control?

2 Are there any other circumstances in which I will not commit an offence for employing
someone under section 8?

Satisfying the requirements to establish a defence
Once I have initially checked a person’s documents, is there anything else I have to do during
the course of the person’s employment?

4 Can | have the defence throughout a person’s employment?
What if a potential employee cannot satisfy the statutory defence requirement?

6 What should I do if I have concerns about the validity of the documents presented to me
by an employee?

Copying documents and maintaining records
7 How do I record any documents produced to me by potential employees to gain the defence?

8 Which parts of the documents do | need to record?

9 Should I retain original documents?

10 How long do | need to keep the copies of any of the documents | have recorded?
11 Will I commit an offence if | do not keep records for each new employee?

12 What if my copies of the documents are lost or accidentally destroyed?

Checking the document combinations in List 2
13 If a potential employee only has one of the documents contained in List 2 (pages 13-24),
what should I do?

14 What if I have an existing employee who | employed on the basis of them producing just one
of the documents included in List 2?

15 What if a new employee produces two of the documents included in List 2, but not in the
combinations you have set out?

16 What happens if the details do not match on the combination of documents produced by my
potential employee under List 2?

Checking for National Insurance Numbers under the new requirements
17 If a new employee only possesses a document with details of their National Insurance Number
(NINO), does this establish a defence?

18 Can I accept any document which contains a NINO?

19 What if a potential employee produces one of the documents from List 2, but does not have a
document containing a NINO? Should I employ that person and obtain a NINO for them after
they start working for me?

20 What if a UK resident who is under 20 applies for a job with me and claims they have not been
issued with a NINO, but does have a full UK birth certificate?
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Employing asylum seekers
21 Can | employ asylum seekers?

22 How will I know if an asylum seeker is able to work?

23 What if an individual presents me with a Standard Acknowledgement Letter (SAL) or
Immigration Service 96W (I1S96W) letter after 1 May 2004 which states that they are entitled
to work?

24 If 1 am already employing an asylum seeker, who | employed on the basis of seeing their SAL
or I1S96W before 1 May 2004, should | ask for an Application Registration Card?

Other documents not acceptable under the new requirements
25 Are there any other documents, like the SAL and IS96W, which are being removed as part
of the defence?

26 What if | check other documents which establish evidence of someone’s identity?

United Kingdom Residence Permit (UKRP)
27 Is the UKRP the same as the residence permit issued by the Home Office to European
Economic Area (EEA) nationals?

Definition of an employer for the purposes of section 8
28 What is the definition of ‘employer’ for the purposes of section 8?

29 How can | tell if my prospective worker will be classed as someone who is ‘self-employed’
or ‘my employee’ for section 8 purposes?

30 Where can | get further advice?
31 Am | defined as the ‘employer’ if 1 use an employment agency to find my staff?
32 Who in the organisation is held liable for employing someone illegally?

33 What if | acquire staff as the result of a Transfer of Undertakings (Protection of Employment)
Regulations transfer?
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Some questions you might have

Main groups you can employ in the UK
without commiting an offence

Q1.

A.

Q2.

28

Which groups in the UK are not
subject to immigration control?
The main groups who are not subject to
immigration control here, and who you
can employ without restriction, are:

British citizens;

Commonwealth citizens with the right
of abode; and

family members of nationals from EEA
countries and Switzerland, providing
the EEA national is lawfully residing

in the UK.

You should not employ any individual
solely on the basis of their claim to
belong to one of these groups — this
will place you at risk of employing
someone illegally if their claims are
false. You should obtain a defence for
all of your prospective employees by
following Steps 1-3 outlined on pages
4 and 5.

Appendix B provides you with further
information about what to do when
employing a national from an EEA
country.

Are there any other
circumstances in which | will not
commit an offence for employing
someone under section 8?

Yes, you will not commit an offence

if you are employing a person who

is subject to any of the following
immigration conditions:

they have Limited Leave to Enter or
Remain in the UK which does not
prevent them from taking the
employment in question; or

they have applied to the Secretary of
State for variation of this leave; or

they are within the period during which
an appeal could be brought, or have a
pending appeal under Part 5 of the
Nationality, Immigration and Asylum

Act 2002(a) against refusal of that
application; or

they are permitted to work under the
Immigration Rules.

There will also be certain people
working in the UK under the terms of
arrangements which are well known to
the employers in the sectors concerned.
Section 8 will not affect those
arrangements.

Satisfying the requirements
to establish a defence

Q3.

Q4.

Q5.

Once | have initially checked

a person’s documents, is there
anything else | have to do during
the course of the person’s
employment?

You can obtain the statutory defence
by following Steps 1-3 on pages 4 and
5. Providing you are satisfied that your
prospective employee is entitled to take
the job you are offering, no further
checks need to be made during the
course of that person’s employment

to comply with section 8.

Can | have the defence
throughout a person’s
employment?

No. If you know that a person who is
working for you is not permitted to do
the job in question, then you will lose
your right to the defence and could face
prosecution under section 8. This
exception allows the Immigration
Service to tackle the minority

of employers who deliberately employ
illegal workers and use forged
documents to obtain a false defence.

What if a potential employee
cannot satisfy the statutory
defence requirement?

The onus remains on your potential
employee to demonstrate that they are
permitted to do the job you are offering.
You can withdraw your offer of
employment to a potential employee
if they cannot produce satisfactory
documentation and you need to

fill the post urgently.
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If you do not need to fill your post
immediately and the applicant does not
have any of the documents included in
List 1 or List 2, you can keep the post
open and allow them time to produce
a document, or documents, from

these lists.

What should | do if | have
concerns about the validity of
the documents presented to me
by an employee?

If you have carried out Steps 1-3 on
pages 4 and 5 and are not satisfied that
the applicant is the rightful holder of
the documents they have produced to
you, then you should not employ that
person.

If you have any other concerns about
the validity of the documents presented
to you, you should contact the
Employers’ Helpline on 0845 010 6677
for further advice. They will treat any
information you provide in confidence
and pass this on to the relevant
Immigration Service Local
Enforcement Office for further
investigation.

Copying documents and maintaining
records

Q7.

How do | record any documents
produced to me by potential
employees to gain the defence?
You should always ask for original
documents from all of your potential
employees. There are two ways in which
you can then make and keep a record of
any documents you have seen:

make a clear photocopy of the original;
or

scan the original onto a computer
database using Write Once Read Many
(WORM) technology.

Scanned images must be captured by
WORM. If you use any other form
of package, you will not establish

a defence.

Q8.

A.

Q9.

Which parts of the documents

do | need to record?

Usually it is advisable to copy every part
of any document presented to you by
your potential employee.

If, however, you are provided with a
national passport or travel document,
then you only need to copy:

the front cover and any pages giving
personal details of the holder and the
date showing that the document is still
valid. In particular you should copy the
page with the photograph of the holder,
and the page which shows their
signature; and

any page containing the UK
endorsement (stamp or sticker) which
permits the holder to take the
employment you are offering them (see
Appendix D for further details about
Government immigration stamps and
endorsements).

Should | retain original
documents?

It is not appropriate to retain a person’s
original documents, except for the
purpose of copying them. The only
exceptions to this are:

when an individual gives you a P45 as
part of a combination of documents
in List 2; or

when you employ someone for a day or
less and it is not practicable to obtain

a copy of the documents. You must
also have facilities for keeping the
documents safe.

You should not keep a job applicant’s
original documents for longer than
a day.

If you deliberately appropriate a
person’s passport or other original
documents belonging to them, or retain
these without their consent, then you
may be guilty of an offence under the
Theft Act 1968.
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Q10.

Q11.

Q12.

30

How long do | need to keep the
copies of any of the documents
| have recorded?

You should keep any copies you have
made throughout the period for which
you are employing a person; and for at
least three years after he or she has left
your employment. Part 2 of the P45
must also be kept for at least three years
after the end of the current tax year in
order to comply with Inland Revenue
regulations.

If you accept original documents from
an employee because the employment
is of a day or less and return the
documents at the end of that day, you
do not need to worry about the three-
year period mentioned above.

Will I commit an offence if | do
not keep records for each new
employee?

It is only an offence under section 8 to
employ a person over 16 who is subject
to immigration control and who has no
permission to work in the UK, or works
for you in breach of their conditions of
stay in the UK.

You will not commit an offence if you
fail to keep a record for your employee
and that person is not subject to
immigration control (see page 28) or
is permitted to work here.

You should follow Steps 1-3 outlined
on pages 4 and 5 before you take

on every new employee and that way

you can be sure you will not commit

an offence.

What if my copies of the
documents are lost or
accidentally destroyed?

You establish a defence by copying or
otherwise recording any documents
produced to you. It is easier to prove
that you did this by producing records
for each of your employees, which the
Immigration Service can check to assess
whether you are entitled to the defence.

The Immigration Service will also
decide whether a prosecution is

appropriate in any given case, by taking
into account wider evidence of your
recruitment processes when considering
if you have established a statutory
defence.

Checking the document combinations
in List 2

Q13.

Q14.

If a potential employee only has
one of the documents contained
in List 2, what should | do?

If your potential employee only shows
one of the documents contained in
List 2, you should ask them to produce
another document as specified in List 2
before you begin employing them.
Otherwise you will not have a defence
for that person.

You can choose to keep the offer of
employment open until the person has
produced a further document which
satisfies the defence requirements under
List 2, or a single document under

List 1.

An applicant’s ethnicity, race or religion
should not play any part in your
decision on how to operate your
recruitment process. You should not,
for example, keep a job offer open to
a white individual who is awaiting a
further document, but refuse to keep
the offer open to someone from

a minority ethnic group in the same
circumstances.

What if | have an existing
employee who | employed on
the basis of them producing just
one of the documents included
in List 27

The new document changes only apply
to employees who you employ on or
after 1 May 2004. If you have taken

on an employee before that date, you
will have a defence for that person,
providing you met the requirements
under the previous arrangements for
establishing a defence.
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. What if a new employee
produces two of the documents
included in List 2, but not in the
combinations you have set out?
You will only establish the defence if
you have checked for the two
documents as they are set out in the
combinations in List 2, and not in any
other combination. For example, if an
applicant was to present you with an
Immigration Status Document and a
certificate of naturalisation, this would
not establish your defence as this is not
a specified combination of documents.

What happens if the details do
not match on the combination of
documents produced by my
potential employee under List 2?
If the names or any other personal
details shown on the two documents do
not match, then you will not have a
defence and must ask your potential
employee for a further document which
explains this difference. This could be a
marriage certificate, divorce document,
deed poll, adoption certificate or
statutory declaration.

If this further document satisfies you
that there is a genuine reason for the
difference in names on the two
documents, you should also take

a copy of this. This will then form
part of your defence.

If someone cannot account for the
difference in names on the documents
and cannot produce any of the
documents from List 1, then the safest
course of action would be not to
employ that person.

You should make sure that you only
carry out these extra checks on the basis
of the documents produced to you, and
where the details do not match.

Checking for National Insurance
Numbers under the new requirements

Q17.

Q18.

If a new employee only
possesses a document with
details of their National
Insurance Number (NINO), does
this establish a defence?

No. A document containing details of a
person’s NINO will no longer provide
you with a defence on its own if
produced to you by a potential
employee starting work for you after
30 April 2004.

You will only have the statutory defence
from 1 May 2004 if a document
containing a person’s NINO is
presented to you with one of the other
combined documents in List 2

at sections B-H.

The Government has made this change
because the core purpose of the NINO
is to link an individual to their social
security contribution record. While the
overwhelming majority of people who
have a NINO can work in the UK,
possession of a number does not always
mean that the individual’s immigration
status allows them to undertake

all forms of employment in the UK.

Can | accept any document
which contains a NINO?

No. When checking for evidence of a
person’s NING, it is important that you
only accept a permanent number on the
documents set out on page 14. The
following will not provide you with
evidence under section 8 that a person
has a permanent number:

a card or certificate issued by the Inland
Revenue under the Construction
Industry Scheme (a CIS card); or

a document with an invalid NINO. This
would include any temporary number
beginning with TN, or any humber
ending in a letter from E to Z inclusive.
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Q109.

Q20.
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What if a potential employee
produces one of the documents
from List 2 but does not have a
document containing a NINO?
Should | employ that person and
obtain a NINO for them after
they start working for me?

The overwhelming number of job
applicants who do not possess national
passports, but who are able to work
here, will already have been issued with
a NINO by the Department for Work
and Pensions’ Jobcentre Plus. You will
need to have checked and copied a
person’s NINO along with one of the
other documents from List 2, B-H.

If you do this then you will establish

a defence.

If, however, you choose to employ
someone who has one of the
documents included in List 2 categories
B—H, but does not have a permanent
NINO, then you may face prosecution.
Even if the individual concerned is in
the process of applying for a NINO,
then there is no guarantee that you will
not be prosecuted.

What if a UK resident who is
under 20 applies for a job with
me and claims they have not
been issued with a NINO, but
does have a full UK birth
certificate?

Nearly all residents in the UK are
automatically given a NINO as they
approach age 16. On or after reaching
the age of 15, a young person will
receive a small plastic card notifying
them of their NINO (see picture on
page 14).

A small number of young people may,
however, miss the automatic registration
process. Providing they are over age 15
years and 9 months and under 20 years
of age, you should advise them to
contact the Juvenile Registration
Helpline on 0845 915 7006 which will
ensure that they are registered and
issued with a number quickly, providing
they are entitled to one. You may wish
to consider keeping a job offer open

until that person has been issued with
a number.

If an applicant is 20 years or over and
does not have a NINO, then they will
need to apply as an adult to their nearest
Jobcentre Plus or social security office.

Employing asylum seekers

Q21.

A.

Q22.

Can | employ asylum seekers?
On 23 July 2002, the Government
ended the employment concession for
asylum seekers. Before this date, asylum
seekers could apply for permission to
work in the UK if they had not received
an initial decision within six months of
applying for asylum. There were no
restrictions placed on the type of work
that they could undertake.

As a result of the ending of the
concession, any asylum seeker who
made an initial asylum application after
23 January 2002 will not be able to
undertake any form of paid or unpaid
employment, unless they have been
granted the concession by the Home
Office in exceptional circumstances.

Any asylum seeker who was granted the
concession before it was ended on 23
July 2002 will still be able to work until
they have received a final negative
decision in the case where their claim
was rejected.

Since the Government abolished the
concession, an increasingly small
number of asylum seekers are permitted
to work here.

How will I know if an asylum
seeker is able to work?

After 1 May 2004, any asylum seeker
who is able to work must demonstrate
this through their Application
Registration Card (ARC). This will state
on the front ‘Employment Permitted’ if
they are able to work. See List 1 for
further details.
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. What if an individual presents
me with a Standard
Acknowledgement Letter (SAL)
or Immigration Service 96W
(1IS96W) letter after 1 May 2004
which states that they are
entitled to work?

You should not employ anyone on

the basis of seeing either of these
documents after 1 May 2004 as they
will not provide you with a statutory
defence. Any asylum seeker who is still
able to work will need to show an
Application Registration Card (ARC) to
demonstrate this. If a job applicant is an
asylum seeker who can work, but does
not have an ARC, you should advise
them to call the Home Office on

0151 237 6375 for further information
about how to obtain one.

If | am already employing an
asylum seeker, who | employed
on the basis of seeing their SAL
or 1IS96W before 1 May 2004,
should | ask for an Application
Registration Card?

No. If your existing employee produced
an SAL or I1S96W prior to 1 May 2004
and you established a defence for that
person in line with the existing
requirements, then you will not need to
ask them for an ARC during the course
of their employment.

Other documents not acceptable
under the new requirements

025

. Are there any other documents,
like the SAL and 1S96, which are
being removed as part of the
defence?

As well as the SAL and 1S96W no longer
being acceptable after 1 May 2004, the
following documents, which you may
have checked previously, will also be
removed from the document lists:

a letter issued by the Home Office
stating the holder is a British citizen;

a passport describing the holder as a
British Dependent Territories Citizen

Q26.

A.

and which states that the holder has
a connection with Gibraltar;

a short birth certificate issued in the UK
which does not contain details of at
least one of the holder’s parents; and

a card or certificate issued by the Inland
Revenue under the Construction
Industry Scheme.

What if | check other documents
which establish evidence of
someone’s identity?

You must only check the documents
specified in List 1 and List 2 to
establish a defence. The following
documents have never been
acceptable as proof of a person’s right
to work in the UK, and should not
form any part of your section 8 checks:

a driving licence issued by the Driver
and Vehicle Licensing Agency;

a temporary National Insurance
Number beginning with TN, or any
number which ends with the letters
from E to Z inclusive; or

a bill issued by a financial institution or
a utility company.

You may also see some passports which
contain the words ‘British’ but which
are not acceptable. These are:

a British Visitor’s Passport;

a passport that describes the holder as:
— a British National (Overseas);

— a British overseas territories citizen;
— a British Overseas citizen;

— a British subject or a British
protected person (unless it contains a
certificate of entitlement as shown
on page 9 or an endorsement as
shown in Appendix D).
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United Kingdom Residence Permit
(UKRP)

Q27. Is the UKRP the same as the
residence permit issued by the
Home Office to EEA nationals?

A.  No. The two documents are different.
A UKRP is issued to non-EEA
nationals who have been granted leave
to enter or remain here for longer than
six months but do not require entry
clearance. An EEA residence permit is
only issued to EEA nationals by the
Home Office to confirm their residence
in the UK. Further details can be found
at List 1.

Definition of an employer for the
purposes of section 8

Q28. What is the definition of
‘employer’ for the purposes of
section 8?

A.  Under section 8 an ‘employer’ is defined
as a person who employs an individual
under a contract of employment. This
can be a contract of service or
apprenticeship, whether express or
implied. If the contract is expressed,
this can be either orally or in writing. In
most cases it should be clear when you
are entering into such a contract of
service with an employee, and that you
need to make a check under section 8 to
establish a defence.

Q29. How can | tell if my prospective
worker will be classed as
someone who is ‘self-employed’
or ‘my employee’ for section 8
purposes?

A.  Inasmall number of cases it may not
be easy to decide whether someone who
will undertake work for you will be your
employee or will be self-employed. The
exact nature of the relationship is not
determined by whether the worker is
designated as an ‘employee’ or ‘self-
employed’. Rather, whether a person is
truly your employee or self-employed
will depend on all the facts and
circumstances of the case.

34

The criteria below should provide you
with a guide as to what status your
worker may have, although it is only a
brief guide and does not cover every
situation. For each relationship the
whole picture needs to be assessed in
light of the facts.

If you can answer yes to the following
questions, then that would point to the
worker you are due to take on being
your employee:

Will you require the personal service of
the worker?

Will you be able to control when and
how the work is done, what tasks have
to be done and where the services are
performed?

Will you supply the tools or other
equipment needed to do the work?

Will the employee be paid by the hour,
week or month and receive overtime pay?

If, on the other hand, you can answer
yes to the following questions, that
would point to your worker being
self-employed:

Will the worker have the right to
provide a substitute, or engage their
own helpers?

Will the worker decide whether or not
to accept individual tasks and how to
carry them out?

Will the worker make their own
arrangements for holidays or sickness
absences?

Will the worker be free to do the same
type of work for more than one
employer at the same time?

Will the worker provide the main items
of equipment needed to do the job in
question?

Will the worker have a real risk of
financial loss?

Where there is any doubt, you should
look to establish the defence for that
person, rather than risking conviction
if you are found to be employing an
illegal worker.
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Q30.
A.

Q31.

Where can | get further advice?
If you are concerned about the position
of someone who is due to work for
you, or is currently working for you,

the following guidance is available free
of charge:

Department of Trade and Industry
leaflet PL810: Contracts of Employment
www.dti.gov.uk/Zer/pay/contracts-
pl810.htm

Inland Revenue leaflet IR56:
Employed or self-employed? A guide for tax
and National Insurance
www.ir.gov.uk/pdfs/ir56.htm

You may also wish to seek legal advice
before taking someone on.

Am | defined as the ‘employer’ if
| use an employment agency to
find my staff?

Again this will depend on the nature of
the relationship between you and your
worker. If you use an employment
agency to find new staff for you, but
you then directly employ those staff
under a contract of service with you,
then you will ‘employ’ those people for
the purposes of section 8.

If you obtain workers from an
employment agency and it is apparent
from all of the facts and circumstances
that the nature of the relationship is
such that they are not your employees,
then you will not ‘employ’ them for the
purposes of section 8.

Even where you use an agency to select
candidates and you are not the employer
for the purposes of section 8, you
should still ensure that you regularly
audit their document-checking
processes, or even carry out
documentation checks yourself.

You will lose the service of any of your
workers if they are found to be working
illegally in the UK.

032.

Q33.

Who in the organisation is held
liable for employing someone
illegally?

The ‘employer’ commits the offence
and it will depend on the circumstances
who that might be. It may, for example,
be a named individual, a company or
each partner in a partnership. If itis a
corporate body, then that body itself
will be liable.

If the employer is a company, certain
individuals® may also be guilty of an
offence, if it was committed with their
consent or connivance, or as a result of
their negligence.

In the case of partnerships, each
partner will be considered guilty of the
section 8 offence and will be proceeded
against accordingly.

The position is different for a limited
partner in a limited partnership who will
only be liable in those circumstances
where a director, manager, secretary

or other similar officer of a company
would be liable.

What if | acquire staff as

the result of a Transfer of
Undertakings (Protection

of Employment) transfer?

You are not expected to make checks
on people who become your employees
as a result of the provisions of the
Transfer of Undertakings (Protection of
Employment) Regulations. You will not
be prosecuted if you can demonstrate
that any staff working illegally for you
were acquired under this process.

Any director, manager, secretary or other similar

officer or any person who was purporting to act
in such a capacity may be guilty of committing
an offence.
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Until 30 April 2004, members of
the European Economic Area (EEA)
were as follows:

Austria* Belgium*
Denmark* Finland*

France* Germany*
Greece* The Netherlands*
Iceland Ireland*

Italy* Liechtenstein
Luxembourg* Norway*
Portugal* Spain*

Sweden* United Kingdom*®

Nationals from these EEA countries are not
subject to immigration control and can enter
and work freely in the UK. Their family
members’ are also able to work freely in the
UK while their EEA family member is
residing here. Those countries marked with
an asterisk are also members of the EU.

From 1 June 2002, nationals from Switzerland
and their family members have also had the
same free movement and employment rights
as EEA nationals. Where this appendix refers
to ‘EEA countries’, Switzerland is included in
this definition.

You should not, however, employ any
individual solely on the basis of their claim to
be a national from an EEA country, as you will
put yourself at risk of employing someone
illegally if this claim is false.

You should ask all EEA nationals to confirm
their nationality by producing a document
from List 1 on pages 8-12. They will usually
do this by showing you a national passport
or national identity card issued by an EEA
country. They may also confirm their right

to reside and work in the UK by showing you
a Home Office Residence Permit issued to
EEA nationals (see page 10). All of these

¢ Although the UK is a member of the EEA, in
general the information in this section is not relevant
to British citizens and their families.

7 A family member is the spouse or any dependent
child up to the age of 21 of any EEA national. Even
if the family member is a national from outside of
an EEA country, they still acquire rights to reside and
work in the EEA by virtue of their connection to an
EEA national.

documents will provide you with a defence if
you check them and follow the Steps set out
on pages 4 and 5.

If your potential employee presents you with
an identity card, you must check that this
describes the holder as a national or citizen

of the relevant EEA country. Some EEA
countries issue identity cards to individuals
who are only resident in their country but who
are not nationals. These individuals will usually
have cards which make it clear that they are
not nationals of the EEA country concerned,
and you should not accept these as part of
your section 8 checks.

If you have any doubts about whether an
identity card allows the holder to work or
relates to your potential employee, you should
ask that person to produce their national
passport. If you still have doubts about
whether that person is permitted to work

in the UK, having carried out all the Steps
outlined on pages 4 and 5, then you are
entitled to refuse employment to that person.

If you experience regular difficulties verifying
whether national identity cards or passports
from EEA countries are genuine, you may also
wish to purchase The Keesing Identity Checker
which has detailed information on European
national travel documents. See page 7 for
further details.

The Employers’ Helpline will also be able to
provide you with further advice on national
identity cards.

You will also be able to establish whether a
non-EEA family member who is in the UK
with an EEA national can work, by checking
endorsements in their national passport or
travel document. These will confirm their right
to work in the UK without restriction. You can
find further details on page 11.
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New members of the European
Union and the EEA

On 1 May 2004, the following ten countries
will join the European Union and become part
of the EEA:

Cyprus CZECH REPUBLIC
ESTONIA HUNGARY
LATVIA LITHUANIA

Malta POLAND
SLOVAKIA SLOVENIA

These new countries are often referred to as
‘Accession States'.

Nationals from all ten of these countries are
free to come to the UK and seek work here
from 1 May 2004.

The Government has established a Worker
Registration Scheme to monitor the
participation of workers from eight of these
countries (those marked in bold capitals) in the
UK labour market. These countries will be
referred to as ‘A8 countries’ throughout the
remainder of this appendix and workers from
these countries will be referred to as ‘A8
workers'.

Nationals from Cyprus and Malta will
not be required to register and you will
be able to employ them by following the
same procedures outlined on page 37 for
employing nationals from existing EEA
countries.

A8 Worker Registration Scheme

As a UK employer, you will need to make sure
that any new A8 worker who starts working
for you after 1 May 2004 registers with the
Home Office, unless they are exempt from
this requirement. You will find details in this
appendix about how to establish whether your
worker is exempt from registering.

If you have already been legally employing a
national from one of these countries prior
to 1 May 2004, they will not be required to
register if they continue working for you.

If you have been legally employing a national
from one of the A8 countries on a work
permit or any other managed migration
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scheme, and they continue working for you in
the same job, then that person will not need to
register. (Details of managed migration routes
allowing A8 nationals to work in the UK
before 1 May 2004 can be found in

Appendix C.)

What should | do if | want to
employ a new A8 worker after
1 May 20047

When taking on a new A8 worker after
1 May 2004, you should:

1. Carry out an initial section 8 check
Before you start employing an A8 worker, you
must confirm they are an A8 national, so you
do not put yourself at risk of employing them
illegally. You can do this by asking them to
produce a national passport, or a national
identity card. They may be able to produce
another document from List 1 on pages 8-12,
such as a residence permit, which shows their
right to work here. You should make sure that
if they produce a national identity card, this
confirms they are a national or citizen of an
A8 country.

2. Check if your A8 worker is required

to register

Once you have established that an A8 worker
is able to work in the UK legally, you can then
begin employing that person. Under new
regulations,® from 1 May 2004 you will be
required to check if your A8 worker needs to
register with the Home Office. Some A8
workers will be exempt from this requirement.

If you establish that your A8 worker is
required to register with the Home Office,
then you should follow the Steps 3-5.

If your A8 worker informs you that they are
exempt from registering, you will still need to
ask them for documentary evidence of this
within one month. In this way, you can satisfy
yourself that they are exempt from the
scheme, and establish a statutory defence from
conviction for employing an unregistered A8
worker. The documents you should ask them
to produce are explained below, under

¢ Accession (Immigration and Worker Registration)
Regulations 2004.
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‘Exemptions from the Worker Registration
Scheme’.

3. Advise your worker to register with the
Home Office

Your A8 worker should apply to register with
the Home Office as soon as they begin
working, and within one month of starting
work for you at the latest. It is your A8
worker’s responsibility to apply to register, but
you will need to provide them with evidence
of their employment (a contract or letter) in
order for them to apply. Application forms
can be obtained by calling 08705 210224

or by downloading from
www.workingintheuk.gov.uk

You should take a copy of the completed
application form before your worker sends this
to the Home Office and within one month of
them starting work for you. You should keep a
copy of this application form until you receive
official notification from the Home Office
about the outcome of your worker’s
application, and this will provide you with a
defence from conviction for employing an
unregistered worker who is not exempt from
the scheme.

4. Retain your copy of the registration
certificate

In the overwhelming majority of cases, the
Home Office will swiftly register your worker,
and will send you a copy of your worker’s
registration certificate confirming this. You
should retain the copy sent to you, which will
be issued by Work Permits (UK). It will be
printed on secure paper, and will contain the
applicant’s name, unique reference number, job
title, and start date, your name and address as
the employer, and the issue date of the
certificate. The registration certificate expires
on the date that your worker stops working
for you.

5. Refusal of registration

In the unlikely scenario that the Home Office
sends you notice of its refusal to register your
worker, you should immediately stop
employing that person.

What if | employ an A8 worker who
does not register or who is refused
registration?

If you continue to employ an unregistered A8
worker after one month and have not retained
a copy of their Home Office application form,
and they do not receive a certificate of
registration, then you may commit a criminal
offence under the new regulations for
employing A8 workers. The maximum penalty
on conviction will be £5,000. Similarly, if the
Home Office notifies you that your employee’s
application has been refused and you continue
to employ that person, you may also commit
an offence.

You will not commit an offence if you have
obtained a defence by copying your worker’s
application form, retaining their registration
certificate, or checking a document showing
that your worker is exempt from the scheme
(see below), as long as you have not received
a refusal notice from the Home Office.

Exemptions from the Worker
Registration Scheme

Some A8 workers will be exempt from the
requirement to register. You should ask these
workers to provide you with documentary
evidence of their exemption. Checking and
recording one of the documents listed below
will not only establish a defence from
conviction for employing an unregistered A8
worker, but it will also establish a defence for
your worker under section 8.

You should check for one of the following
documents:

» a UK Residence Permit issued by the
Home Office confirming the holder is an
EEA national. This is pictured in Appendix
D;

e anational passport or travel document
containing an endorsement which states
that the holder is also a dual national of

the UK, Switzerland or one of the EEA
countries listed on page 37,
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» anational passport or travel document
containing a valid endorsement which
states that the holder is a family member
of an EEA or Swiss national. Appendix D
contains details of the endorsements which
you should check; or

e anational passport or travel document
containing a valid endorsement which
shows that the holder has Indefinite or
Exceptional Leave to Enter or Remain in
the UK, or has been granted Limited Leave
to Enter or Remain with no immigration
restrictions on employment, as set out on
pages 49-51 of this guidance.

You should check, make and retain a copy
of one of these documents if your worker
is exempt from the registration scheme.

Other exempt categories

The following categories will also be exempted
from registering:

e A8 nationals on the Seasonal Agricultural
Workers Scheme (SAWS) will be issued
with a SAWS card. This card will be valid
until the expiry date on the card, or
31 December 2004 (whichever is first),
while they remain on the SAWS scheme;

» A8 nationals here on a self-employed
basis (for the purpose of the Worker
Registration Scheme, you will employ an
A8 worker if you directly pay their wages);
and

e A8 nationals who have been employed
without interruption in the UK for 12
months. This means that any periods of
unemployment within those 12 months
do not exceed 30 days in total.

What about agency and temporary
workers?

A8 workers who are employed on a short-term
or temporary basis by agencies or labour
providers should also, unless they are exempt,
register with the Home Office within one
month of starting work for the agency. They
should register as soon as they start work and,
for the purposes of registration, the agency or
labour provider will be the employer if it pays
the worker’s wages.
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Further details and guidance for labour
providers and temporary workers will be
available from the following website shortly:
www.workingintheuk.gov.uk
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This appendix sets out a brief guide to the
main schemes under the immigration rules
which currently allow nationals from outside
the European Economic Area (EEA) to come
and work in the UK.®

Over the past few years the Government has
increased the number of migration routes
which nationals from outside the EEA can use
to enter and work legally in the UK. There are
also a number of routes of entry under our
immigration rules that allow individuals to
work as part of their stay here.

Those nationals who have entered the UK
through these routes have to abide by strict
conditions on the length of time they can
stay in the UK, and in some cases there are
immigration restrictions placed on the type
of work they can do here.

You will need to be aware of some of the
basic immigration rules that may restrict the
employment of these nationals if you wish to
check that they are permitted to take the type
of employment you are offering.

The Government has also recently established
a dedicated website for employers and foreign
nationals, which provides clear information
about the various ways to come and work

in the UK. This can be found at:
www.workingintheuk.gov.uk

You will also be able to find further
information about other routes of entry that
allow non-EEA nationals to take employment
in the UK on the Home Office and UK Visas
websites at: www.ind.homeoffice.gov.uk and
www.ukvisas.gov.uk

Highly Skilled Migrant Programme

The Highly Skilled Migrant Programme is an
individual migration route for the most highly
skilled migrants to come to the UK for work
or self-employment opportunities.

There is no requirement for a pre-existing job
offer, unlike the work permit system, and no
immigration restrictions on the type of work
that you can offer them.

¢ Correct at time of going to print.
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Highly Skilled Migrants are initially given leave
to enter or remain in the UK for 12 months, and
you will be able to check their status through

a stamp or endorsement in their passport.
Appendix D shows what these look like.

In the last month before the end of their one-
year period in the UK, applicants can apply to
the Home Office for further permission to
stay as a Highly Skilled Migrant.

If this application is approved, they will
normally be given permission to remain and
work in the UK for a further three years, and
they will receive the same endorsement

(see Appendix D) in their passport.

Again, there are no immigration restrictions
on the type of work which you can offer them
during these three years.

UK Ancestry

Commonwealth citizens aged 17 or over may
be permitted to enter or remain in the UK
providing they have:

e agrandparent who was born in the UK,
the Channel Islands, the Isle of Man; or

e agrandparent who was born before
31 March 1922 in what is now Ireland; and

» obtained a visa before travelling to the UK,
or been granted leave to remain in the UK
on the basis of UK Ancestry.

There are no immigration restrictions on the
type of work which you may offer a person
with this status, while they are allowed to
remain in the UK on this basis.

You will be able to establish whether a person
has UK Ancestry status by looking for a stamp
or endorsement in their passport. Appendix D
shows what these look like.

Science and Engineering
Graduates’ Scheme (SEGS)

From the summer of 2004, selected graduates
from UK institutions in the physical sciences,
maths and engineering will be able to stay in
the UK and look for work for one year
following their graduation under SEGS.
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Closer to the launch of SEGS, further details
will become available at:
www.workingintheuk.gov.uk

Work permit route

The work permit scheme allows UK
employers to recruit or transfer people from
outside the EEA while safeguarding the
interests of resident workers in the UK.
Recruitment agencies, employment agencies
and other similar businesses cannot apply for
work permits, as they are not recruiting to fill
a specific vacancy.

The following key immigration rules apply to
work permit holders and their employment.

e The employer must have applied directly
to Work Permits UK (WPUK) for a
work permit for their potential employee.
Employers can, however, use a
representative if they want to obtain
a training or work experience permit.

e A work permit will contain details of a
specific individual who is permitted to
carry out a particular job in the UK for
a given period of time.

e The work permit holder is not able to take
work other than the type specified on the
work permit (except in the circumstances
outlined below).

e Any changes in employment must be
authorised by the Home Office.

You must copy the documentation from
WPUK which confirms the holder’s work
permit to you, and also take a copy of their
passport endorsement or Immigration Status
Document which grants them leave to enter
or remain. The work permit by itself does not
provide your employee with immigration leave
and is not enough to establish a defence under
section 8. See Appendix D for more details.

A person who has a work permit, and wishes
to take work additional to that for which the
permit was issued, may do so without further
permission from the Home Office provided
the work is:

e no more than 20 hours per week;

e in the same profession and at the same
professional level as the employment for
which the work permit was issued,;

e not supplied by a recruitment or
employment agency; and

e compliant with employment legislation,
such as the national minimum wage and
the European Working Time Directive.

Employment of students from
outside the EEA

Students from outside the EEA who are over
the age of 16 are permitted to take some work
here, providing their conditions of entry to the
UK allow this, and they are given leave as a
student in the UK for longer than six months.

There are strict conditions on the type of
work they can take while they are studying
in the UK. You can employ a student:

o for up to 20 hours per week only during
term time. The only exception to this is
where a student may have been placed
with you to meet the definition of their
sandwich course or internship; and

o full time only outside of their term time
and they must still have valid leave.

A student from outside of the EEA must not:
e engage in business;
e engage in self-employment;

e provide services as a professional
sportsperson or entertainer; or

e pursue a career by filling a permanent
full-time vacancy.

Further details of the passport endorsement
or stamps which students receive can be found
in Appendix D.

The Government recognises that on some
occasions it may be difficult for employers

to verify an applicant’s student status or
otherwise. You should remember that the onus
remains on the student, as it does on all of
your prospective employees, to demonstrate
that they are able to work for you legally.
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You are perfectly entitled to request extra
documents to reassure yourself that the
person in front of you is a student. This could
include an authorised letter from their place
of study confirming their status.

Working Holidaymakers Scheme

This section has been amended as of Feb 05
Please see page 46 below for new version.

Seasonal Agricultural Workers
Scheme (SAWS)

This scheme allows students aged 18 or over
from countries outside the EEA to take short-

term casual work in the UK agricultural sector.

SAWS students are allocated to employers by
a small number of Home Office-approved
operators and can only be placed with
employers in a relevant agricultural business.

1 The current members of the Commonwealth are:

SAWS students will have an endorsement or
stamp in their passport which clearly states
that they can work here as a SAWS student.

Au pairs

A single person between 17 and 27 from
certain listed countries can come to the UK
to study English and work only as an au pair.

Those entering on this scheme can live for
up to two years as a member of an English-
speaking family and help in the home for up
to five hours a day.

You cannot employ an au pair outside of their
au pair duties or you will be committing an
offence under section 8. Their passport will
state clearly that they are here as an au pair.

Domestic workers

Domestic workers are only given permission
to enter the UK in conjunction with their
employer.

They can only change to another job as a
domestic worker in a private household and
the work must be similar in skill to their
original job. Domestic workers must also write
to the Home Office informing them of their
change of employment.

You will commit an offence under section 8

if you employ someone with domestic worker
status in the UK and you are offering them
work other than as a domestic worker in a
private household. Their passport will state
clearly that they are here as a domestic worker.

The BUNAC Scheme

This scheme allows 4,000 students from the
USA to enter the UK each year for a period
of six months.

Antigua and Barbuda, Australia, The Bahamas, Bangladesh, Barbados, Belize, Botswana, Brunei, Canada, Cameroon,
Cyprus, Dominica, Fiji, The Gambia, Ghana, Grenada, Guyana, India, Jamaica, Kenya, Kiribati, Lesotho, Malawi,
Malaysia, Maldives, Malta, Mauritius, Mozambique, Namibia, Nauru, New Zealand, Nigeria, Pakistan, Papua New
Guinea, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Seychelles, Sierra Leone,
Singapore, Solomon Islands, South Africa, Sri Lanka, Swaziland, Tanzania, Tonga, Trinidad and Tobago, Tuvalu,
Uganda, United Kingdom, Vanuatu, Western Samoa, Zambia and Zimbabwe.
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To be eligible to participate in the scheme,
the applicants must be citizens of the USA
or on study abroad programmes. Green Card
holders in the USA (i.e. non-US permanent
residents) also benefit from the provisions
of this scheme.

There are no immigration restrictions on the
type of work which you may offer a BUNAC
student during their six months’ stay here.

You will be able to establish whether someone
has BUNAC status by checking for a stamp
or endorsement in their passport which will
clearly state that they are in the UK under

this scheme.

The information provided here on the
schemes that allow non-EEA nationals to
enter and work legally in the UK is subject to
change. For the most up-to-date information
on employing workers from outside the
EEA, please refer to the following website:
www.workingintheuk.gov.uk
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Fresh Talent: Working in Scotland

The Scottish Executive’s Fresh Talent Initiative encourages overseas students at Scottish institutions
to consider living and working in Scotland after graduation. Overseas students who have been
awarded a HND or UK recognised undergraduate or Masters Degree or PhD by a relevant Scottish
institution and who have lived in Scotland for an appropriate period during their studies may apply
under the scheme.

The application should be made within 12 months of completing that qualification. If granted, they
will be entitled to undertake any type of employment, self employment or business whilst the leave is
valid. It can be granted for a maximum period of two years less any period granted under the
Science & Engineering Graduates’ Scheme.

It is anticipated that successful applicants will participate in the scheme in Scotland and this will be
monitored by the Scottish Executive. If, after a successful application, they are subsequently granted
leave to remain in the United Kingdom under a work permit, they will be required to work in
Scotland.



Working Holidaymakers Scheme - February 2005

The Working Holidaymaker Scheme enables 17-30 year-old Commonwealth nationals to
come to the UK for two years for a working holiday. They are permitted to work here to
supplement their funds, but must be able to support themselves without relying on
welfare benefits.

Working holidaymakers can only stay in the UK as such for a maximum of two years,
and may only participate in the Working Holidaymaker Scheme once. Entry clearance is
mandatory, and to be eligible for entry clearance in the category applicants must intend
to work during their stay and to take a holiday break at some point.

The rules covering the employment of working holidaymakers changed on 8 February
2005. Working holidaymakers who were issued with entry clearances for entry to
the United Kingdom as working holidaymakers before 8 February 2005 can work
within their two years’ stay here either full time or part time, and there are no
immigration restrictions on the type of employment you can offer them during this

period.

Working holidaymakers who were issued with entry clearances on or after 8
February may only work for 12 months in total during their stay in the UK as a working
holidaymaker, and may not engage in business or provide services as a professional
sportsperson. The entry clearance is endorsed with the work restrictions that apply. The
12 months work may be spread over the two-year period of stay, or taken in one block.
There is no distinction made as re hours worked per week — it is the period in
days/weeks/months during which a WHM is employed by an employer that is relevant.

Employers who receive an application for employment from a working holidaymaker
who entered the UK on an entry clearance issued on or after 8 February are advised to
ask the applicant how long they have already spent working during their current stay in
the United Kingdom. No further enquiries should be necessary, as the obligation is on
the working holidaymaker to comply with their conditions of entry. Although working
holidaymakers are barred from engaging in business and providing services as
professional sportspersons, they can undertake any other type of work, including
professional and managerial work, during their stay.

You will be able to establish whether someone has this working holidaymaker status by
checking for an endorsement or stamp in their passport which will clearly state that they
are in the UK under this scheme (see Appendix D).
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This appendix provides you with
comprehensive details of the immigration
stamps and endorsements that the UK
Government places in a person’s passport or
travel document when they are from outside
the European Economic Area (EEA). It will
help you to understand what you need to
check to ensure that the person in question
is permitted to do the type of work you

are offering.

If you need further assistance when presented
with any of the immigration stamps or
endorsements, then you should call the
Employers’ Helpline for further advice on
0845 010 6677. An operator will provide you
with advice about whether a stamp or
endorsement permits the holder to take the
employment you are offering. You should also
consult the following Employers’ Information
page on the Home Office website for further
updates: www.ind.homeoffice.gov.uk

United Kingdom Residence Permit

The United Kingdom Residence Permit
(UKRP) is a new form of endorsement
introduced by the Home Office in 2003.

In most instances the  The UKRP will clearly indicate
UKRP will have a photo  hether the holder has Limited Leave
of the holder to Remain in the UK or settlement

! 3l et b
o ey - - R

\\ SPECIMEN
FEGERTAR ] LG PN fdtaniddcntandnin

......... AHE TG VI TEORDI PR T Ed s ik

The UKRP will indicate which conditions
the holder has on their stay

It will be used to endorse passports belonging
to nationals from outside the EEA, and will
also be placed on Home Office Immigration
Status Documents to show what type of Leave
to Enter or Remain a person has been granted
whilst in the United Kingdom. The UKRP is
being phased in over the course of 2004 and
will replace all of the Home Office ink stamps
which are shown later in this section and
which state ‘Leave to Remain’.

The UKRP will only be issued to those
nationals who intend to stay here for longer
than six months. It will not be issued to any
non-EEA nationals who are required to obtain
a visa or entry clearance (see page 53) to enter
the United Kingdom before they travel here.

The UKRP contains a number of security

features which are highlighted overleaf to help
you recognise and identify what they look like.
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Indefinite Leave to Enter or Remain,
exemption from immigration control,

or no time limit on a person’s stay

in the United Kingdom

Any individual who is granted Indefinite
Leave to Enter or Remain in the UK, who is
exempted from immigration control, or who
has no time limit on their stay here may stay
and work here as long as they like. There are
no immigration restrictions placed on the type
of job you may offer them.

The Home Office began endorsing passports
with the UKRP from December 2003 to
demonstrate that the holder has Indefinite
Leave to Enter or Remain here (see below).
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You may also see the following endorsements
which demonstrate that a person has this
status. These will be phased out by the end of
2004, but will still provide you with a defence
if they are presented to you in a valid passport
by the holder.

Given mdehinite leave 1o antat Lhie
I..Ini'teﬂAHinq{Ium

—

This stamp was withdrawn in November 2003 but may
still be seen by employers

. ‘-I'Mr:.llp-ru;t;m:irruwhunm hoddar's
sty in the United Kirgdam,

] "

Onbehall of the Secrietary of Stens Home Offioe
daiw;

The holders of travel documents who have
been granted Indefinite Leave to Enter or
Remain here will have a printed endorsement
in their travel document stating: ‘There is no time
limit on the holder’s stay in the United Kingdom.’
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Those asylum seekers who have been awarded The following passport endorsements will
refugee status or remain to stay here under a indicate that a person has this status:
form of temporary protection, will not usually
possess a national passport.

i Pt FIEREEROTE
= FERILY, SINVEN

F o AT
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In certain special circumstances, they are able
to apply to the Home Office for a travel
document. You should only accept the three
Home Office travel documents pictured below.

- - - - -
T I -

PECIMEN

TERNATARELT 4R ol o il
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Leave 1o remain in the United Kangdom is

i ik 1% karahy given
. ] i
cr> [ | HX UM svassrsssssenssasssseessssemsasens
i e
L ' =I’-.§ﬂE g on behalf of the Secretary of S1ate
—= | !_.' sfr In i Home Office
e Iz E- :|L|_|=|l |
i :
d B E
1 it
_ _ Leave to enter the United Kingdom
Exceptional Leave to Enter or Remain, 15 hereby given for/until
discretionary leave or humanitarian protection PR E RS
A person who has been granted exceptional I
leave, discretionary leave or humanitarian

protection by the Home Office will have what

is known as ‘current’ or Limited Leave to Those individuals who do not possess a national

Enter or Remain here. You will be able to passport but have Home Office-issued travel
employ a person with this status while the date  documents and who have been granted this
shown on their endorsement or stamp is valid. status will have printed wording in their travel
There are no restrictions placed on the type of  document which states: ‘Holder’s leave to remain in
work you may offer them. the United Kingdom was varied by the Home Office.’

Limited Leave to Remain granted with no
immigration restrictions on employment
Certain qualified people and their dependants
who meet the requirements of the UK
immigration rules are granted leave to enter
or remain here for a limited period of time.
These are:

« Highly Skilled Migrant Programme;
e UK Ancestry;
e SEGS students;

50



Appendix D

2004 GUIDANCE FOR UK EMPLOYERS ON THE LAW ON PREVENTING ILLEGAL WORKING

o postgraduate doctors and dentists;

o dependent family members of work permit
holders and students; and

o partner or spouse of a UK citizen on their
probationary period.

You will be able to employ anyone in these
categories while the date shown on their
passport endorsement or stamp is valid. There
are no immigration restrictions placed on the
type of work you may offer them.

The following stamps and endorsements will
indicate that someone has this status:
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Leave to enter for/until

BA-EA A B FEA RN FEE AR LR AN LR R ER R B R

No recourse to public funds

—= =

Laave to ramain in the Linited Kingdoem, on
conditien that the holder maintains and
accammdadates himselt and any dependants
withaut recaurss 1 public funds is bafolby
rin

Wl serrvssmssnnansnannseannnmnnnn

an babalf of the Sacratary ol Slate
Hema Ollica

0 e e e e S e e e P e L e L

Leave granted to work permit holders and
students

If a person has been granted leave to enter

or remain here as either a student or work
permit holder, then you can employ them
while the date shown on their passport stamp
or endorsement is valid. You must only offer
them certain types of employment in line with
Immigration Rules.

Work permit holders and students will have
the following stamps which indicate this status:

eisisiREE rinmrt EURE LR L]

iy . wat o '
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FTaThed Lonek ba bemids

TERlian Lides b semin b i5n B || L T ]
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SPECIMEN

VAGARFANILTELGIVER O da i
e e cABINETEDL 1 1SAOB0E 18 2cecccaad

Leave to amter for'until

No recourse to public funds
Wark {and any changes) musl ba
sithorized

Lewva to rumain im the Unbed Kingdam, on
conditipn that the holder maéntaens and
pocommadates hense? and any deperadants
wlbiul tecorsg to pulihe Tunds, doas nol
anber or Cchange employment omd or uasd
wilhigul tha canganl af the Sssiatary ol
Staie for Emaloyment and does not engage
im A Businesa nr prolesgion withoul
the cpnsent of 1ha Seorotary of State lor
the Hame Depnrtmand is herelbiy given

UMl fssssssrsasrasnassnddpasbansndse

---------------------------------------

it Bpdhall of the Sec-atary of Siats
Hornn Odfes

This older ink stamp allows students to work even though
it states that work must be authorised by the Secretary of
State for Employment
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You should follow the guidelines on page 43
to ensure you employ students legally.

You will not be able to rely upon checking

a passport endorsement alone to establish a
defence for work permit holders. You are also
required to copy the work permit or letter

of permission issued by Work Permits UK.
Page 43 provides further details about the
guidelines you must follow.

Limited leave granted with specific types
of employment

Certain workers who meet the requirements of
the immigration rules are granted limited leave
to enter or remain in the UK but can only
carry out specific forms of employment
during their stay here. Those who enter the
UK in specific immigration categories include:

» working holidaymakers;

o seasonal agricultural workers;

e au pairs;

e overseas domestic workers; and

e BUNAC entrants.

Yolu can employ people in these categories
only:

» while the date shown on their passport
endorsement or stamp is valid; and

» according to the specific types of
employment they may carry out here.

If the person is in the UK as a working
holidaymaker you must employ them according
to these conditions (see page 44 for further
details).

If a person is here under any of these

categories, then the stamp or endorsement
in their passport will indicate the specific
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employment the holder is limited to taking
while in the UK.
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You may also see specific endorsements for au pairs,
BUNAC entrants, overseas domestic workers, or Seasonal
Agricultural Workers
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Change of conditions

You may also be presented with the following
ink stamp, which was formerly used by
Immigration Officers to transfer a person’s
conditions from an old passport into a

new passport.

Code

The holder has leave to enter/remain
that was granted on

---------------------------------------------------

| and expires on

If someone presents this ink stamp to you
in their passport, you should ask them to
produce their previous passport containing
their previous leave so you can be sure that
they are permitted to take the job you

are offering.

Visas/entry clearance certificates

Nationals from certain countries are required
to obtain a visa or entry clearance certificate

from UK embassies before they travel to the
UK. A list of these can be found on the UK
Visas website at: www.ukvisas.gov.uk

If a person has been issued with a valid visa

or entry clearance and it has not expired, then
they will not need a UKRP or any of the
previously indicated ink stamps to demonstrate
to you whether than can work here.

You should check the date
the entry clearance is valid
from and its expiry date to
ensure that the holder has
current leave to enter

The entry clearance
will state under which
category of the
Immigration Rules the
person has been given
leave to enter the UK

FEOALAWEOACSIUSTENER S S S L4 0SS {4O]
[ E-R LAl R ATl dut R girfal A FREL L L L3

The conditions stating what type of
employment a person can take are set out
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Stamps and endorsements which prohibit
working in the UK

Any non-EEA national who has the following
endorsements in their passport is not able to
work in the UK. You will commit an offence
under section 8 if you employ a person with
any of the pictured stamps in their passports.

This visa is given to nationals who require a visa to enter
the UK
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Leave 1o remain m the United Kingdom. on
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an behalf of the Sectetary ol State
Home Offce

Leave to enter the United Kingdom on
cendition that the holder maintaing and
accommadates himself end any dependants
without recourse to public funds, doos
not enter employment paid or unpaid
and does not engage in any
business or profession, is hereby given
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This appendix aims to provide you with some examples of documents that prospective employees
may show you and describes the action you should take when presented with certain documents
from List 1 and List 2. The examples presented here are not exhaustive.

Remember that you must see original documents and follow the Steps set out on pages 4 and 5 to
gain the defence.

Flowchart for employers: birth certificate combination

Does the applicant have a full birth certificate
issued in the UK which includes the names of
one of their parents, or a birth certificate
issued in Ireland, Jersey, Guernsey, Alderney,
Sark or the Isle of Man?

NO

This is not enough on its own to establish
a statutory defence.

Has the applicant got a P45, P60, payslip,
National Insurance card or a letter from a
government department showing their
permanent National Insurance Number?

NO

These documents together will provide a
statutory defence as long as the names
and other details agree.

You should photocopy or scan the documents
as described on page 5 of this guidance.

You should retain part 2 of the P45.

56

There is no statutory
defence.

You should ask the applicant
to produce other documents
from List 1 or List 2. If they
cannot do this, then you
should not employ that
person.
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Flowchart for employers: registration certificate combination

Does the applicant have a certificate of
registration or naturalisation as a British
citizen?

NO

Y

YES

Y

This is not enough on its own to establish
a statutory defence.

Has the applicant got a P45,

P60, payslip, National Insurance card or a
letter from a government department showing
their permanent National Insurance Number?

Y

NO

YES
Y

h 4 There is no statutory
These documents together will provide a defence.
statutory defence as long as the names You should ask the applicant
and other details agree. to produce other documents
You should photocopy or scan the documents from List 1 or List 2. If they
as described on page 5 of this guidance. cannot do this, then you
You should retain part 2 of the P45. should not employ that

person.
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Flowchart for employers: application registration card

Does the applicant have an Application
Registration Card (ARC) issued by the Home
Office? (See page 12 of this guidance.)

NO

YES

Y

Does it say on the front and back
‘Employment permitted’?

Y

NO

YES

Y

Y

Does it say on the
front and the back
‘Employment
prohibited’?

YES

v !

The document is enough on its own to
provide you with a a statutory defence.
Photocopy or scan the documents as
described on page 5 of this guidance.

58

This does not provide

a statutory defence.

The person is not entitled to
work if they produce an ARC
which states that employment
is prohibited.
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Terms and abbreviations

A8 countries
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia.
These countries joined the European Union and EEA on 1 May 2004.

A8 workers
Workers from the A8 countries who may be required to register with the Home Office if they
begin working in the UK after 1 May 2004.

Asylum seeker
An individual with an outstanding claim for asylum under the 1951 United Nations Convention
relating to the Status of Refugees.

Application Registration Card (ARC)
The Application Registration Card is currently issued by the Home Office to all new asylum
seekers. It is a secure document which confirms evidence of the holder’s identity.

European Economic Area (EEA) countries

The EEA countries are the EU countries listed below, plus Iceland, Norway and Liechtenstein.
Switzerland is not a member of the EEA, but since June 2002, Swiss nationals and their families
benefit from similar rights to EEA nationals on freedom of movement and work.

European Union (EU)

The EU countries are Austria, Belgium, Denmark, France, Finland, Germany, Greece, Ireland,
Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden and the United Kingdom.

From 1 May 2004, the A8 countries will also join the EU along with Cyprus and Malta.

Indefinite Leave to Enter/Remain

This is the immigration status granted by the Home Office to those foreign nationals who qualify
for settlement or permanent residence in the United Kingdom. A person granted this status has
no immigration restrictions placed on the work they may carry out in the UK, and no time limits
on their stay.

Immigration and Nationality Directorate (IND)
A directorate within the Home Office with responsibility for immigration and asylum issues.

Immigration Officer
A civil servant with responsibility for enforcement of immigration controls, including the operation
of border controls at ports in the UK.

Immigration Service
The operational arm of IND which has responsibility for the enforcement of immigration
controls, including entry clearance at the UK borders of individuals wanting to enter the UK.

Immigration Status Document
A document which contains a UKRP and grants the holder Limited/Indefinite Leave to Enter
or Remain in the UK.

Leave

When a non-EEA national is permitted to stay in the UK, they are granted leave by the
Government.
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Leave to Enter
When an Immigration Officer at a port grants permission for a non-EEA national to enter the
UK, this is referred to as ‘leave to enter’.

Leave to Remain
When leave is granted by the Home Office to a non-EEA national after that person has arrived
in the UK this is referred to as ‘leave to remain’.

Limited Leave to Enter/Remain

A form of leave granted to non-EEA nationals which permits them a limited period of stay in
the UK. Some nationals will be able to take employment as part of their limited leave, although
immigration restrictions may be imposed on the types of work they can do during their stay here.
This is also often referred to as ‘current’ or ‘subsisting’ leave.

National Insurance Number (NINO)

A National Insurance Number is a personal number issued to monitor an individual’s National
Insurance contributions and credited contributions. It is also used as a reference number for
individuals within the social security system.

Refugee status

Granted to those asylum seekers who are recognised by the Home Office in accordance with
the criteria set out in the 1951 United Nations Convention relating to the Status of Refugees.
All refugees are granted Indefinite Leave to Enter or Remain in the UK.

Standard Acknowledgement Letter (SAL)
A document issued by the Home Office to asylum seekers upon application for asylum. The SAL
document is currently being replaced by the Application Registration Card.

Temporary Protection

Those applicants who do not qualify to remain here as a refugee or under the immigration rules
may be given temporary protection on humanitarian grounds by the Home Office and granted
Limited Leave to Enter or Remain in the UK. Until 1 April 2003, those applicants granted
Temporary Protection were granted Exceptional Leave to Enter or Remain. Since 1 April 2003,
applicants are granted Discretionary Leave or Humanitarian Protection.

United Kingdom Residence Permit (UKRP)

The United Kingdom Residence Permit (UKRP) is a recently introduced passport endorsement
which authorises an individual to stay in the UK. It is attached either to an individual’s passport

or to their Immigration Status Document. The UKRP is issued in the UK for those people seeking
further stay here.

Worker Registration Scheme
This is the scheme established by the Home Office to monitor the participation of A8 workers
in the UK labour market.

Work permits
Work permit arrangements allow employers based in the UK to employ people from countries
outside the EEA.

Work Permits UK

Work Permits UK (WPUK) is part of the Immigration and Nationality Directorate. It administers
work permit arrangements on behalf of the UK Government and will also operate the Worker
Registration Scheme.
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